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through negligence and to indemnify the transportation company for 
payments it may have to make to the messengers on account of such 
injuries. The express company also makes a contract with the mes- 
senger that he will release the transportation company from liability «to 
him for negligence and that the messenger will indemnify the express 
company for payments it may have to make under its contract with 
the transportation company. Under these circumstances it is held in 
Pittsburg, etc., R. Co. v. Mahoney (1897) 148 Ind. 196, that the mes- 
senger is on the train only because the contract between the compa- 
nies secures to him the privilege, and that he can exercise that privi- 
lege only with the limitations imposed in the contract under which 
it is granted. But the rights infringed are rights of person, which 
only the messenger can surrender, and unless his contract with his 
employer can be interpreted as authority to make the contract in his 
behalf it would seem that he had not been deprived of them. In 
Louisville, etc., R. Co. v. Keejer (1896) 146 Ind. 21, the messenger 
expressly authorized his company to make the contract, and was prop- 
erly held to be bound by it; but, in the absence of an express author- 
ization, there seems to be nothing in a contract to release which can 
be interpreted as authority to the promisee to act as agent for the 
promisor, nor does it seem that the promise to indemnify could any 
more accomplish that result. In McDermon v. So. Pacific Co. (1903) 
122 Fed. 669, the messenger expressly assumed the obligations of the 
contract between the companies; but where, as in the principal cases 
it appears that he is ignorant of the existence as well as of the terms 
of the other contract, this would not seem to be a proper ground for 
denying him recovery. 

In the principal case the court felt bound by a decision in the 
Supreme Court Baltimore, etc., R. Co. v. Voigt (1900) 176 U. S. 
498. There, however, the court was engaged in a discussion of these 
contracts as affected by public policy, and though the decision would 
govern the principal case, the steps to reach it were not discussed. 
The result in the principal case has been very generally reached, but 
the courts seem to have had trouble in finding a satisfactory basis 
for it. 



The Construction of Statutes Changing the Punishment for 
Crime. — It is a well established principle of statutory construction 
that a statute will be given a prospective and not a retrospective 
operation except in cases where the language or the context requires 
a contrary interpretation. An exception to this rule appears to be 
recognized in the case of statutes changing the law in regard to pun- 
ishment for crime, which are generally construed to apply to all 
prosecutions, regardless of the time of the commission of the crime. 
Flaherty v. Thomas (Mass. 1866) 12 Allen 428. It is so held whether 
the change is in the accused's favor, People v. Hayes (1894) 140 
N. Y. 484 ; Commonwealth v. Kimball (Mass. 1838) 21 Pick. 373; or 
•against him, Medley, Petitioner (1890) 134 U. S. 160; Healdv. Stale 
(1853) 36 Me. 62, and whether the statute repeals prior statutes by 
implication, or repeals " all acts inconsistent," or on the other hand, 
repeals certain specified statutes, naming them, and then enacts new 
provisions. Garvey v. People (1883) 6 Colo. 559; State v. Daley 
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(1890) 29 Conn. 272. It is apparent, however, that if the change is 
to the detriment of the accused, the new law will be ex post facto, and 
so unenforceable ; and the same result will be reached if the prior 
statute is expressly repealed and new provisions enacted, though the 
new provisions are not as severe as the former ones. State v. Daley, 
supra. 

Since the result in these cases is to leave no statute in force under 
which to punish crimes committed but not punished before the new 
statute went into effect, it has been customary to put in these statutes 
a "saving clause" whereby it is provided that prosecutions for crimes 
already committed shall not be affected, and in some States the legis- 
lature has provided that all statutes not expressly providing to the 
contrary shall be so construed. But in a recent case in Michigan, In 
re Lambrecht (1904) 100 N. W. 606, the same result was reached in a 
more novel way. In that case, the statute provided that sentences 
should be indeterminate instead of determinate, and raised the mini- 
mum sentence, thus becoming ex post facto if applied to crimes 
committed before it went into effect. Under the general rule of 
construction above stated there could have been no conviction. 
The court however held that even in the absence of a saving clause, 
the statute did not apply to crimes already committed. 

While the cases do not in general go into the reasons for holding 
such statutes retrospective, it has been suggested that the basis of the 
rule is to be found in the fact that since statutes relating to punish- 
ment for crime are statutes dealing with remedy as distinguished from 
right, it will be presumed that the legislature intended them to be re- 
troactive so as to make the law as to remedy uniform. Bishop on 
Stat. Crimes, 3d. ed., §§ 175, 176, 183. The reason why statutes re- 
lating to right are construed as prospective is not however because 
they affect the technical right, but because it is not a reasonable inter- 
pretation of the legislative intent that new rights or obligations shall 
attach to completed transactions, unless the legislature has clearly so 
expressed itself. In the ordinary case it is reasonable to presume that 
the legislature intended to offer the same remedy to all suitors; but 
the intent of the legislature is to be derived from the nature of the 
statute in each case and that intention is determined not by the appar- 
ent but by the real nature of the law. If, as would seem to be the 
case in statutes changing the punishment for crime, the change intro- 
duced by the statute though in some aspects one of remedy, materi- 
ally affects the right, the reason for intending that it shall operate as 
other laws affecting remedy fails, and the legislature should be pre- 
sumed to intend that only a prospective operation be given. 

The construction put by the courts on the constitutional provision 
forbidding the passage of ex post facto laws indicates that laws affect- 
ing punishment are substantially laws affecting right. Not all laws 
relating to .past crimes will be unconstitutional. A law changing the 
jurisdictions of courts, Jaquinsv. Commonwealth (Mass. 1882) 9 Cush. 
279, or affecting mere procedure, Gut v. Stale (1869) 9 Wall. 35, will 
be upheld ; but laws changing punishment have been held unconstitu- 
tional, and this distinction cannot be maintained unless laws affecting 
punishment are to an extent laws' affecting the right If in these cases 
laws changing punishment are treated as laws affecting the right, it 
would seem that these laws should be so treated in determining 
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whether they were intended to have a prospective or retrospective 
operation. In this way the advanced position of the court in the 
principal case would be reached, and the practical results which have 
proved objectionable in the application of the general would be 
avoided. 



Preferences in Bankruptcy between Partnership and Individ- 
ual Creditors. — Few rules in the law of bankruptcy have been more 
vigorously attacked than the one which denies to creditors of a bank- 
rupt partnership the right to participate in the estate of an insolvent 
member, until his individual creditors have been satisfied; see Story 
on Partnership § 382, Burdick's Law of Partnership,, p. 273, Pollock's 
Digest of the Law of Partnership, p. 146, but the rule is well estab- 
lished in the law, and, with logical strictness, it has been applied even 
to cases where the partnership assets were insignificant', Ex parte 
Peake (1814) 2 Rose 54, and where they were consumed in the costs 
of the proceeding Ex parte Kennedy (1852) 2 De G. M. & G. 228. 
Where, however, there are no partnership assets at all and all the 
members are insolvent this strictness is relaxed and partnership cred- 
itors are allowed to share pari passu with the individual creditors. 

At common law partnership creditors had priority over individual 
creditors in partnership assets and equal rights with them in individual 
assets, while individual creditors were subordinated to partnership 
creditors in partnership assets. The bankruptcy rule is an attempt to 
equalize the rights of these sets of creditors, and it has received earnest 
support in principle by several courts. Rodgers v. Meranda (1857) 7 
Oh. St 179. There has been no general concurrence in any one of 
the reasons advanced, however, and it seems that the explanation now 
mostgenerally accepted is that the rule is not founded on principle, 
but was adopted for convenience, and was perpetuated to preserve uni- 
formity in the decisions. In re Wilcox (1899) 94 Fed. 84. The ex- 
ception to it seems to be a purely arbitrary limitation and without any 
justification which would not destroy the rule in its whole extent ; but 
whatever may be said of the general rule, the exception is in strict ac- 
cord with the common law rights of the parties, and few courts have 
refused to admit it along with the general rule, while in several juris- 
dictions the rule has been repudiated and the common law rights of 
the parties allowed to prevail as they do under the exception. Camp 
v. <?ra»/(i85i) 21 Conn. 41. 

The application of the anomalous rule and its illogical though 
well-settled exception seem to be the explanation of a recent case in 
the District Court for the Western District of New York. In re Janes 
(1904) 128 Fed. 527. The Bankruptcy Act of 1901, U. S. Comp. St 
1901, p. 3424, provides in terms that the assets of the individual shall 
go to his separate creditors and partnership assets to partnership 
creditors, and that each class shall be entitled to the surplus from the 
other estate ; but this court holds, in accordance with the common 
law doctrine, that where there are no assets of the bankrupt partner- 
ship and the members are insolvent the partnership creditors may 
share equally with the individual creditors. In any other light than 
that furnished by the course of the decisions before the bankruptcy act 
contained any express provision on the question, the decision would 



